






























ORIGINAL 
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3900 Lennane Drive, Suite 200 
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Facsimile: (9 16) 4 19-7747 

Attorneys for Petitioners 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SACRAMENTO 

NORMAN R. BROWN; ROBINSON ENTERPRISES, ) No. 
LTD.: NORTH BAY CORPORATION: CALIFORNIA) 
DUMP TRUCK OWNERS ASSOCIATION; j VERIFIED PETITION 
SOUTHERN CALIFORNIA CONTRACTORS ) FOR WRIT OF MANDATE 
ASSOCIATION; CONSTRUCTION INDUSTRY AIR ) (Code Civ. Proc. $1085) 
QUALITY COALITION; CRANE OF UKIAH, INC.; ) 
DIAMOND D GENERAL ENGINEERING, INC.; and ) 
MHS CORPORATION COMPACTION RENTALS, ) 

Petitioners, 

v. 
1 

LINDA ADAMS, in her official capacity as Secretary, ) 
California Environmental Protection Agency; 1 
KAREN BASS, in her official capacity as Speaker ) 
of the California Assembly; THE CALIFORNIA 
SENATE COMMITTEE ON RULES; and 

1 

MARK G. YUDOF, in his official capacity as 
1 

President of the University of California, 
) 

Respondents. 

Verified Petition for Writ of Mandate 























PACIFIC LEGAL FOUNDATION 

Hon. Linda S. Adarns 
Secretary for Environmental Protection 
1001 "I" Street 
P.O. Box 2815 
Sacramento, California 958 12-281 5 

Senator Don Perata, Chairman 
California Senate Committee on Rules 
State Capitol, Room 205 
Sacramento, California 958 14 

Assemblyman Fabian Nunez 
Assembly Speaker Emeritus 
State Capitol 
P.O. Box 942849 
Sacramento, California 94249-0046 

July 16,2008 

John R. Fmines, Ph.D. 
Chairman, Scientific Review Panel 

on Toxic Air Contaminants 
Director, Center of Occupational and 

Environmental Health 
School of Public Health CHS 2 1-293 
University of California, Los Angeles 
650 Charles East Young Drive South 
Los Angeles, California 90095- 1772 

Mr. Jim Bebnnann 
Mr. Kirk Oliver 
Air Resources Board 
P. 0. Box 2815 
100 1 "I" Street 
Sacramento, California 958 12 

Mr. Mark G. Yudof 
President, University of California 
Office of the President 
University of California 
11 1 1 Franklin Street, 12th Floor 
Oakland, California 94607 

Dear Madam and Sirs: 

It has come to the attention of Pacific Legal Foundation (PLF) that the manner in which current 
members of the Scientific Review Panel on Toxic Air Contaminants have been nominated and 
appointed may not comport with the procedures set forth in the California Health and Safety 
Code. 
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As you know, the Code requires the Panel to be composedmof nine members who are "highly 
qualified and professionally active or engaged in the conduct of scientific research." These 
members serve for a term of three years. See id. 6 3967qb). Five members are appointed by the 
Secretary of Environmental Protection, two by the Senate Committee on Rules, and two by the 
Speaker of the Assembly. See id. $39670@)(1)-(3). The Code also specifically provides for the 
nomination of potential Panel members, as follows: 

Members of the panel shall be appointed fiom a pool of nominees submitted to 
each appointing body by the President of the University of California The pool 
shall include, at a minimum, three nominees for each discipline represented on the 
panel, and shall include only individuals who hold, or have held, academic or 
equivalent appointments at universities and their afliliates in California. 

Id. $39670(b)(4). Thus, the Code requires, for any person who wishes to serve on the panel, that 
hejirst be selected by the U.C. President for the nominee pool, and that he be one of at least three 
individuals qualified in the discipline for expertise in which he has been nominated to serve. 
This process applies regardless of whether the nominee has previously served on the Panel. 

Based on information posted on the California Air Resources Board's website, PLF has 
determined that the majority of currently serving Panel members have held their positions for 
over a decade. Further, PLF understands that the U.C. President has not been regularly consulted 
for a nominee pool and has made no nominations since 2004. If these assertions are correct, then 
there are serious legal infiities with the appointments of current Panel members. The Code 
does not countenance the reappointment of Panel members without a renomination process from 
the nominee pool assembled by the U.C. President. 

Of course, if PLF's understanding of the relevant facts is inaccurate, I would greatly appreciate 
your prompt correction. But if the facts are as stated above, then PLF expects the California 
Air Resources Board to adhere to the Code and promptly to request nominees fiom the 
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U.C. President to repIace the three Panel members whose terms end January 1,2009. If I do 
not hear from you regarding this matter, PLF may have little choice but to institute legal action. 

Yours sincerely, ?w DAMIEN M. SCHIFF 

Attorney u 
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July 24,2008 

Damiea M ScM,  Esq 
Paclfic Legal Foundahon 
3900 Lennane Dnve, Suite 200 
Sacramento, Calrfornia 95834 

Dear Mr Schiff 

Thank you for your letter of July 16 regarhng the Sc~entxfic Revlew Panel on Toxlc 
h r  Contamtnants (SRP) As you may know, the SRP was estabhshed by leguilation 
(Assembly B1U 1907, Tanner, 1983) to advlse the State Atr Resources Board (ARB) 
and the Department of Pesticide Regulations (DPR) of the California Environmental 
Protectxon Agency (CaYEPA) in evaluating the risk assessments of substances pro- 
posed for identification as toxlc am contammants by those agencies The SRP i s  not a 
Uruversity of Cahfornia (UC) panel While the Secretary of CaYEPA, the Speaker of 
the Assembly, and the Senate Rules Commttee, who are the appointrng authorities, 
must select SRP members fiom among a pool of nominations submitted by the 
President of the University of Callforma, responslbllity for appointments lies with 
those State officials 

The process has been wordmated by staff withn the h r  Resources Board who staff 
the Sclent~fic Revlew Panel, and who n o t e  the Ulllverslty when there is a need for 
new or updated nominations. Our understanhng is that ARB staff also coorbnate 
with the appointlng authorities, maklng sure they have the list of potential candi- 
dates and are aware of any vacancies You are correct that the Unlverslty of 
California Presldene last made nomlnatlons to the SRP xn 2004, in response to a 
request from the staff at the ARB 

The University of California stands ready to provlde updates to the pool of nomlnees 
in any categow qf scientific expertise in whxch a need a m e s ,  and we have made that 
clear to relevant staff in the offices of  the appointing authorities and to the ARB 
officials who staff the SRP However, the University does not msh to usurp the 
authority of the legrslatively-des~gnated appointlng author~ties to determine whether 
and when there is a need to appolnt new members to the SRP, and to determine 
when there is a need for new nominees 
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I appreciate your tahng the tune to write and express your views on this Important 
matter 

With best wishes, I am, 

Mark G Yudof / 
President / 

cc Secretary Linda S Adams, CaYEPA 
The Honorable Don Perata 
The Honorable Karen Bass 
Mr Jim Behrman, ARB 
Provost Hume 
Vzce President Steven Beckwlth 
Associate Vice Preszdent Steve Juarez 
Professor John R Fromes, UCLA 



1001 I STREET. S A C ~ E N I ' O .  WFORNM 95814 P.O. Box 2815, SACPAMENTO, CAUFORN~A 95812.2815 
W A S ~ A M S  (916) 323-2514 (916)3240908 FAX rn C a m  A R N ~ L D S C H W ~ G G W  

S E C R ~ A R Y  r n ~  GOVERNOR 
EWIRONMEMAL P R ~ O N  

January 22,2009 

Damien M. Schiff, Attorney 
Pacific Legal foundation 
3900 Lennane Drive, Suite 200 
Sacramento, California 95834 

Dear Mr. SchiR ' 

This letter is in response to your July 16, 2008 letter regarding appointments to the 
Scientific Review Panel on Toxic Air contaminants. 

The Panel is a technical peer review committee established in state law (Health and 
Safety Code section 39670) that is responsible for advising the Air Resources Board 
(ARB), Department of Pesticide Regulation (DPR), and the Office of Environmental Health 
Hazard Assessment (OEHHA) on matters relating to air toxics and risk assessments. 
You point out some of the statute's requirements about members' qualifications, and that 
members are appointed by the Secretary for Environmental Protection as well as by the 
Legislature from a pool of nominees submitted to each appointing body by the President 
of the University of California. 

Scientific Review Panel members are appointed to staggered three-year terms and 
pursuant to Government Code section 1302 may continue to serve until they are 
reappointed, resign or are replaced. Accordingly, in some cases members have not been 
reappointed when their three year terms ended. As terms end, however, our current 
practice is to appoint qualified new members or to reappoint qualified current members 
based on their individual expertise and their ability to contribute to the Panei's peer review 
responsibilities. While our current and past practices are legally sufficient and have 
resulted in a stellar Panel, I believe your suggestion of consulting with the University of 
California Office of the President on reappointments as well as new appointments has 
merit, and we will look into implementing it. Even long term members deserve to be 
formally reappointed every few years. And it is always good to cultivate new talent. 
Nevertheless, there is no requirement that members be replaced when their three year 
terms expire and automatically doing so could deprive the Panel of valuable expertise. 
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The ARB, DPR and OEHHA rely on the Scientific Review Panel to provide objective and 
independent critical reviews of candidate toxic air contaminants, risk assessment 
guidelines, and methodologies to assure that our risk assessment procedures adequately 
protect infants and children where they may be more sensitive to the adverse effects of 
exposure to certain chemicals. Again, some of your suggestions about the appointment 
process may help assure the Panel's continued excellence and we will look into 
implementing them. 

Thank you again for your suggestions. If you have any further questions, piease contact 
Mr. Kirk Oliver of the ARB staff at 91 6-324-4581. 

Sincerely, 

/J$$?&zb,qf!m 
Linda Adams 
Secretary for Environmental Protection 




