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v

Background: Association of companies that owned or operated ocean-going vessels subject filed suit to enjoin exforcement
of California Air Resources Board regulations limiting emissions from the auxiliary diesel engines ol ocean-going vessels

" within twenty-four miles of California’s coast. The United States Distriet Court for the Eastern District of California,
William B. Shubb, J., granted summary judgment on association's Clean Adr Act preemption claim, and Board and
intervening parties appealed. :

Holding: The Court of Appeals, Siiverman; Circuit Judge, held that regulations were emission standards, and not merc
“in-use requirements,” and consequently were preempted by Clean Air Act.

Affirmed,
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Implied preemption of Clean Air Act provision relating to motor vehicle emission and fuel standards applies to any ronroad

vehicles or engines, including new and non-new sources. Clean Afr Act, § 209(e)(2), 42 U.S.C.A. § 7343(e)(2).
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California Alr Resources Board regulations limiting emissions from the auxiliary diesel engines of ocean-going vessels
within twenty-foor miles of California’s coast were emission standards, and not mere “in-use requirements,” and
consequently were preempted by Clean Air Act. Clean Adr Act, § 209(d), (e)(2), 42 US.C.A. § 7543(d), (eX2); 13 CCR §
2290.1. - :
* Nicholas Stern, Deputy Attorney General of the State of California, Sacramento, CA, for the defendant-appellant.

Barbara Baird, District Counsel, Diamond Bar, California; David Pettit, Natural Resources Defense Council, Santa Monica,
CA; Jay M. Spillane, $pillane Shaeffer Aronoff Bandlow LLP, Los Angeles, CA; Dominic T. Holzhaus, Principal Deputy
City Atorney for City of Long Beach, Long Beach, CA, for the intervenors-appellants.

' Erich P. Wise, Flynn, Delich & Wise LLP, Long Beach, CA, for the plaintiff.appelles.

Japice XK. Raburn, American Petrolenm Institute, Washington, DC; Kevin M, Fong, P_’illsbury Winthrop Shaw Pitﬁnan LLP,
San Francisco, CA, for the amicus. ‘

Appeal from the United States District Court for the Eastern District of California; William B, Shubb, District Judge,
Presiding. D.C. No.CV-06-02791-WBS.
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Before: BARRY G, SILVERMAN, M, MARGARET McKEOWN, and RICHARD C. TALLMAN, Circuit Judges.

OPINION

SILVERMAN, Circuit Judge,

On January 1, 2007, the California Afr Resources Board began enforcing state regulations, the “Marine Vessel Rules,”
limiting emissions from the auxiliary diesel engines of occan-going vessels within twenty-four miles of Califernia's const.
The Pacific Merchant Shipping Association, a group of companies that own or *1110 operate occan-going vessels subject to
the Marine Vessel Rules, filed suit to enjoin their enforcement because, they argue, the Rules ave pre-empted by the Clean Air
Act, 42 U.S,C. §§ 7401-7671q, and the Submerged Lands Act, 43 U.8,C. §§ 1301-1302, We affirm the district cowt's ruling
that the Marine Vessel Rules are preempted by the Clean Air Act and we reinstate that conrts injunction against enforcement
of the Marine Vessel Rules. ’

L Facts

The Clean Air Act Amendments of 1990 ereated u scheme for the regulation of ¢missions from nonroad sources such as
lawnmowers, bulldozers, locomotives, and marine vessels, See Engine Mfrs. Ass'nv. U8, Epyil. Prot. Agency, 38 F.3d 1075,
1078 (D.C.Cir.1996) (* EMA ). The smendments governing emissions from nonroad sources reflect the basie structare of the
Clean Alr Act, which “makes the States and the Federal Government parmers in the struggle against air pollution,” but sought
to avoid “an anarchic patchwork of federal and state regulatory programs.” EAdd, 88 F.3d at 1078, 1079 (quotation omitted).
The 1990 amendments granted the federal government the authority to promulgate “regulations containing standards

applicable to emissions from ... néw nonroad engines and new nonroad vehicles.” Clean Air Act § 213(2)(3), 2 US.C. §

7347 (a)(3 FNL v the other hand, Congress expressly preempted state regulation of emissions from new engines used in
construction and famm equipment, new engines smaller than 175 horsepower, and new locomotive engines, Clean Air Act §

209(e)(1), 42 US.C. § 7543(e)(1)

1, Section 213(a)(3) providés: .

If the Administrator makes an affimative determination under paragraph (2) the Administrator shall, within 12
months after completion of the study under paragraph (1), prommlgate (and from time to time revise) regulations
containing standards applicable to emissions from those clasaes or categories of new nonroad engines and new
nonroad vehicles (other than locomotives or engines used in locomotives) which in the Administrator’s jndgment
cause, or contribuie to, such air pollution, Such standards shall achieve the greatest degree of emission reduction
achievable through the application of techmology which the Administrator determines will be available for the
engines or vehicles to which such standards apply, glving appropriate consideration to the.gost of applying such
technology within the period of time available to manufacturers and to noise, energy, and safety factors associnted
with the application of such technology. In determining what degree of reduction. will be available, the
Administrator shall first consider standards equivalent in stringency to standards for comparable motor vehicles or
engines (if any) regulated under section 7521 of 1his title, taking into account the technological feasibility, costs,
safety, noise, and energy factors associated with achieving, as appropriate, standards of such siringency and lead
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time. The regolations shall apply to the useful life of the engines or vehicles (as determined by the Administrator).
FN2. Section 209(e)(1) provides:

No State or any political subdivision thereof shall adopt or aitempt to enforce any standard or other requirement
relating to the control of emissions from ¢ither of the following new non-road engines or nonroad vehicles subject
10 regulation under this chapter- ' : : .

.-I, ' .\ .
CA) New engines which are used in construction equipment or vehicles or used in farm equipment or vehicles and

which are smaller than 175 horsepower. :
s ] - CrempTion

(B New locomotives or new engines wsed in locomotives.
Subseetion (b) of this section shall not apply for purposes of this paragraph.

For other nonroad engines and vehicles, § 209(e)(2) of the Clean Air Act allows California to seek authorizaiion from the

EPA to adopt “standards and other requirements relating to the control of emissions.” Id § 7543(6)(2)(A).m Section

209()(2) provides in pertinent pat;
FN3. Bection 200(e)(2) proviéles:

(A) In the case of any nonroad vehicles or engines other than those referred to in subparagraph (A) or (B) of
paragraph (1), the Administrator shall, after notice and. opportunity for public hearing, authorize California to
adapt and enforce standards and other fequirements raléting to the control of emissiens from such vehicles or
engines if Califorria-determines that California standards will be, in the ageregate, at least as protective of public
health and welfare as applicable Federal standards, No such authorization shail be granted if the Administrator
finds that-

(i} the x_:lr:tcminau'on of California is arbitrary and capricions,
(i) California does not need such California standards to meet compelling and extraordinary conditions, or
(iii) California standards and accompanying enforcement procedurss are not consistent with thie section,

(B) Any State other than California which has plan provisions approved under part D of subchapter T of this

" chapter may adopt and enforce, after notice 16 the Administrator, for any period, standards relating to contro] of
emissions from nonvoad vehicles or engines (other than those referred to in subparagraph (A) or (B) of paragraph
{1)) and take such other actions as are referred to in subparagraph (A) of this paragraph respecting such vehicles
or engines if-
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4] mzch standards and imp}ehtntation and enforcement are identical, for the period concerned, to the California
standards awthorized by the Administrator under subparagraph (A), and

(ii) California and such State adopt such standards at least 2 years before commencement of the period for which
the standards take effect. '

The Administrator shall issue regulations to implement this subsection,

#1111 In the case of any nonroad vehicles or engines other than those referred to in subparagraph (A) or (B) of paragraph (1),

the Administrator shall, after notice and opportunity for public hearing, anthorize Californiz to adopt and enforce

stemdards and other requirements relating 1o the comirol of emissions from such vebicles or engines if_Califorpis
determines_that California standards will ba, in the agerepate, ot least as protective of public health and welfare as
apphcablo Fedoral standards, . ‘ :

J4, § 7543(6)(2) (emphasis added). Other states can adopt regulations identicgl to Califgrnia‘s regulations approved by the
EPA. Id § 7543(e}2)(B). The Board has nexther sought nor obtamed 209(e)(2 4 thorlzatmn ﬁ‘om the E EPA for the
Marine Vessel Rules. w " . ; W .

R . G

Nonetheless, op January 1, 2007, the California Air Resources Board began enforcing the Mavine Vessel Rules it
promulgated regarding the emission of particulate matier (“PM”), nitrogen oxide (“NOx”), and sulfur oxide (“80x™) from
ocean-going vessels on all waters within twenty-four nauncal miles of the California coast. Cal.Code Reps. tit. 13, §

-

2269.1(a), 2299.1{bY ]) % The Marine Vessel Rules *1112 anIy_to the em]qu’ which are
engines “designed primarily to provide power for uses other than pro-;mlsmn“ and used for on-board electricity needs, Jd. '§
2299.1(A)2). Such engiries are typically. powered by residual fuel, commonly cailed bunker fuel in the maritime mdusny,
which has an average sulfur content of 2.5 percent by wmght The Rules provide, in pertment part:

Heoy /@n’f 11)2. 0F Fedvcal Clean A% HG_”CPM,_?@U

YRpASC~
FN4 Scction 2299.1{(a) provides: “The purpose of this section s to veduce emissions of diesel particulate matter

. (PM), nitrogen oxides, and sulfir oxides from the use of auxiliary diesel. engines and diesel-electric engines on
ocean-going vessels within any of the waters subject to this regulation (‘Regulated California ‘Waters")."”

Section 2299.1(bY(1) provides:

(1) Except as provided in subsection (c), this section applies fo any person who owns, operates, chaners, rents, or
leases any ocean-going vessel that operates in any of the Regulated California Waters, which include all of the
following:

{A) all Cahifornia internal waters;
(B) ail California estuarine waters;

(C) all California ports, roadsteads, and terminal facilities (collectively “ports™);
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(DY all waters within 3 nawtical miles of the California baseline,'s.ltaning ar the California-Oregon border and -
ending at the California-Mexico border at the Pacific Oc¢¢an, inclusive; '

(E) all waters within 12 nautical miles of the California baseline, starting at the California-Oregon border and
ending at the California-Mexico border at the Pacific Ocean, inclusive; '

(F) all waters within 24 nautical miles of the California baseline, starting at the California-Oregon border to 34.43
degrees North, 121.12 degrees West, inclusive; and -

{G) all waters within the area, not including islands, between the California baseling and a line starting at 34.43
degrees North, 121.12 degrees West; thence to 33,50 degrees North, 118.58 degrees Woest; thence to 32.48
degrees North, 117.67 degrees West; and ending a1 the California-Mexico border at the Pacific Ocean, inclusive.

(¢) Requirements.
(1) Emission Limits.

Except as provided in subsections (¢), (g) and {h), no person subject to this section shall operate any anxiliary diesel engine,
while the vessel is operating in any of the Regulated California Waters, which emils levels of diesel PM, NOy, or SOx
in exceedance of the emission rates of those- pollutants that would result had the engine used the following fuels: .

[specified fuels omitted],

Id § 2295.1{eX1) (emphasis added).@é In sum, the emissions of any auxiliary diesel engine must not exceed “the emission
rates ... that would result had the engine used the [specified) fuels”™ with a sulfur content of no more than 0.5 percent by

weight. Id,

FN5. Section 2209,1(e)(1) provides in fulk:
{&) Requirements.
(1) Emission Limits.

Except as provided in subsections (¢), (g) and (h), no person subject to this section shall operate any auxiliary
diesel engine, while the vessel is operating in any of the Regulated California Waters, which emits levels of diesel
PM, NOx, or 80x in exceedance of the emission rates of those poliutants that would result had the engine used the

following fuels:

(A) Beginning January 1, 2007: 1, marine gas oi], a3 defined in subseetion (d); or 2. marine diesel oil, as defined
in subsection (d), with a sulfur content of no more than 0.5 percent by weight;

.an : , ' 3/30/2009 2:44 PV
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(B) Beginning January 1, 2010; marine gas oil with a sulfir content of no more than 0.1 percent by weight

(C) Compliance with subsection (e)(1) is i
. presumed if the person operates the regulated engi I
specified in subsection (e)(1}(A) and (e)(1)(B). pulsted eneiet wit fe fuck

;z:phal.me with the M_arme Vessel Rules is presumrad where a vessel uses the specified fuels. Id § 2299.1(;3){1)((3),

ever, a vessel owner may also comply by “altermative emission control strategies ... [that] result in emissions ... that are

© no greater than the emissions that would have occurred” using the speciffed fuels. Id. § 2299.1(e)(IXA). The Mali;;é Vessel
Rules exempt, among others, vessels traversing the regnlated waters but not entering or stopping at a port in California and
vessels owned or operated by a local, state, federal or foreign government, Jd §§ 2299,1(c)(1), 2299.1(c)(3).

The Pacific Merchant Shipping Association (“PMSA™) is a mutual benefit corporation organized to support the legislative,
iegal, and adminisirative interests of its members, who are companies that own ov operate ocean-going vessels subject to the
Maring Vessel Rules, PMSA filed suit against the Board in district court seeking to enjoin California from enforcing the
Marine Vessel Rules, PMSA argued that the Marine Vessel Rules are invalid begause the Board faited to obtain the EPA
authorization required by the Clean Air Act prior to enforcing the Marine Vessel Rules, and the Submerged Lands Act
preempts application of the Marine Vessel Rules outside of California's boundary, o

+1113 The district court granted PMSA's motion for summary judgment on PMSA's Clean Air Act claim and did not rule on

. the Submerged Lands Act claim, The district court held that the Marine Vessel Rules are precmpted by § 209(e)(2) of the
Clean Air Act beeause the regulations are emission “standards” and not so-called “in-use requirements” that merely regulate
how vehicles may be used, The district court found the regulations to be emissions standards “[blecanse the regnlations set
numerical requirements for the reduction of emissions relating to particular emissions rather than a fleet as a whole.” Pac.
Merch. Shipping Ass'n v. Cackette, No. 8-06-2791 (ED.Cal. Ang. 30, 2007) (order granting swnmary judgment),

‘The Board and intervening parties Natural Resources Defenge Council, Inc., Coalition for Clean Alr, Inc., Sonth Coast Alr
Quality Management District, and the City of Long Beach (collectively “Intervenors”) appeal the district cowrt's decision. We
previously stayed the district conrt's order enjoining enforcement pending appeal. Pac. Merch. Shipping Ass'n v, Goldstene,
Neo. 07-16685 (9th Cir. Oct. 23, 2007). ' -

IL Analysis

We have jurisdiction to review the district comt's final order granting swmmary judgment. 28 U.8.C. § 1281, A district coart
order granting summary judgiment is reviewed de novo. See Padfield v. AIG Life dns. Co., 290 B34 1121, 1124 ik
Cir.2002). Summary judgment is proper if the record, viewed in the light most favorable to the non-moving party, discloses
“that there Is po genuine issue as {0 any material fact and that the moving parry is entitled to judgment as a matter of Jaw.” '
Fed R.Civ.P, 56(¢): see also Unjversal Health Servs., Inc. v. Thompson, 363 F.3d 1013, 1019 (9th Cit.2004),

The parties agree that the ocean-going vessels regulated by the Marine Vessel Rules are nonroad vehicles for purposes of
Clean Air Act § 209, Marine vessels are not expressly preempted under Clean Alr Act § 209(e)(1). 42 US.C. § 7543(eX 1)
For nonroad engines and vehicles not covered by § 209(e)1), Clean Alr Act § 209(e)(2) creates a sphere of implied
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reemption s i repulati i j ‘
P ption surronnding those repulations for which California must obtain authorization, See FAld, 88 F.5d at 1087-88. Tt
g btain authorization, See EA/A, 88 F. -88. The

issue in dispute herg is whether the scope of ‘the impli isti N St
nold it docs, P he fmplied preemption of § 209(e)(2) includes the Marine Vessel Rules. We

;’(i:;(;?;;cl ;:’n;em;l.s that since thta Marine Vessel Rules apply only to non-new engines, the Rules are not preempted if §
2o oy p}]; lxes to new engl.nes.'ln 1998, the‘I).C. Circuit divectly addressed this jssue when it considered whether the
o CH ic :?terpreted thg implied pre-emption of § 205(e)(2) to apply only to new engines-were entitled to deference

er Chevron, USiA, Ine_v. NRDC, Inc., 467 U.8. 837, 104 §.Ct. 2778, 81 LEd.2d 694 (1984). EMA, 88 F.3d at 1082
1084, After an exhaustive review of the 1oxt and legislativé history, the D.C. Cirenit held that the h; lieli T ern tion of ;
209(e)(2) applies to both new and non-new engines. /4. at 1087-1093. Plied preemption o1

L S e o i gy

[1] The district cowrt adopted the holding of the EMA majority that the implied preemption of § 209(e)(2) applies both to new
and non-new engines. So do we, because it is sound and because neither the EPA nor Congress has challenged the EMA
holding in the nearly twelve years since it was decided. Thus, we join the D.C. Circuit and hold that the implied preemption of

5 gQ?@Sz) applies to “any nog’{gg,d,yghiclesJOr enginas,” inciuding new and mon-new sources.
"‘-‘-'_“,, s T ] -._;_.'—"-—*-"-“'“*“”"" —Th e "ﬁ"m“—r?ffff’zﬁ:-_-rﬂ:f::;::rgf I

%1114 A. The Marine Vessel Rules are Emission Standards

[2] Section 200(e)(2)(A) of the Clean Air Act requires California to obtaln EPA authorization in order fo adopt “gtandards

* and other requirements relating to the control of emissions from [ ] vehicles or engines” 42 US.C. § 7543(e)2)(A). The key
iesue in this case is whether the Marine Vessel Rules constitute totandards ... relating fo the control of emjssions from [ 1
vehicles or engines,” and thus are preempted, or whether ihe Rules are mere “in-use requirements™ under § 209(d) that ave not
preempted. We hold that they are standards, - '

First, by their vers'«‘ terms, the Rules explicitly prohibit the operation of auxiliary diesel engines aywhich emit{ ] levels of diesel
PM, NOx, or 8Ox in exceedance of the emission rates” thiat would resuit from the use of certain fuels, Cal.Code Regs. tit. 13,
§ 2299.1(e)(1). Those Tates are susceptible to precise quaniification. As the Supreme Coutt made clear in Engine Mi?s. Ass'n
Cw s Coast Air Quality Memi, Dist., 541 1.8, 246, 124 5.CL 1756, 158 1..BEd.2d 529 (2004) (* SCAQMD ™), this sort of
regulation is a «srandard” In SCAQMD, the Court considered whether regulations that prohibited the purchase of tease of
motor vehicles that do not comply with certain emissjons requirgrnents weré preempted standards under § 209(a) of the Clean
Air Act. 541 U.5, at 248-49, 124 S.Ct. 1756. Although it defined ustandard” under § 209(a), the Court indicated that its
definition of “standard” is applicable throughout Title I1 of the Clean Air Act, which includes § 209(e). Id. at 254, 124 S.CL

1756, Indeed, § 209(s) contains the phrase “etandard or requirement relating to the control of emissions,” which is essentially
identical to § 209(a)'s “standard relating to the control of emissions.” '

The Court commenged its analysis by examining the ordinary meaning of & 209(a) and furued to the dictionary, which defines
ugtandard” as “that which ‘is established by anthority, custom, or general consent, as a model or example; criterion; test.” ™ dd.
at 252-53, 124 8.Ct. 1756 (auoting Webster's Second New Intemnational Dictionary 2455 (1945)). The Court then expanded .

on this definition:

The criteria referred to in § 209(a) relate to the emijssion characteristics of 2 vehicle or engine, To meet them the vehicle or
o than & certain amount of a given pollutant, must be equipped with a certain typs of

enging muist not cmit mo
have some other design feature related.to the control of emissions. This interpretation is

pullution—control device, or must
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consistent with the nse ?f “standgrds” throughout Title IT of the [Clean Air Act] (which governs cmissiens frorn moving
i;n;rcas) to denote requflr‘ements such as nunterical emission levels with which vehicles or engines must comply, e.g2.,42
8.C. § 7521(aX3YBXiD), or emission-control technology with which they must be equipped, e.g.§ 7521(a)(6}. B

Id. at 353, 124 8.Ct, 1756,

The Marine Vessel Rules plainly fit within the SCAQMD definition of “standards” as a requiremnent that a “vehicle or cngine
I_nust. Dot gmit more than a certain amount of a given pollutant.” $41 U.8, at 253, 124 8.Ct, 1756. The Marine Vessel Rules
require that engines “not emit more than” the amount of diesel PM, NOx, or SOx they would emit if using the specified fuels.-
Cal.Cods Regs, Tit. 13 § 2299.1e)(1), | -

It is no answer that the Marine Vessel Rules allow a vessel operatorto wse the specified fuel (o meet tho standard. The Marine
Veasel Rules eet a standard for engine emissions; the means of compliance arc irrelevant. See SCAOMD, 541 U.8. at 253, 124
S.Ct. 1756 (“[8)tandards themselves*1113 are scparate from ... enforcement techniques.”). Even If vessel operators may
comply with the Marine Vessel Rules by fucl switching, the emission limits st by the Marine Vessel Rules are analyzed
separalely from these mcans of compliance. See id,

B. The Marine Vessel Rules are Not Mere “In-Use Requirements.”

Section 209(d) of the Clean Air Act reserves to the states “the right ... to control, regulate, or restrict the nse, operation, Or
movement of registered or licensed motor vehicles.” 42 U,S.C. § 7543(d). Section 209(d) allows states to impose sa-called
“in-pse requirements,” including “carpool lanes, restrictions on car nse In downiGwn araas, apd programs to coptrol gxtended
idling of vehicles.” EMA, 88 F.34 at 1094 (citation omitted). The EPA interprets the Olean Alr Act to extend this allowance of
in-use reguircments to regulations of nonroad engines. Preemption of State Reculation for Noproad Engine and Yehiele
Standards, 59 Fed.Reg. 36,969, 36.973-74 (July 20, 1994). In EM4, the court held that “ Chevron deference permils the
EPA's interpretation ... incorporat[ing) into the nonroad regime at least the reservaion of fhe states' right 1o impose {n-use
reglations found in § 209(d).” EMA, 88 F.3d at 1094,

The Board and Intervenors argue that the Maiine Vessel Rules ave a permissible jn-use requirement becanse the Rules
rogulate the sulfwr content of the fuel used by ocean-going vessels. However, the plain langnage of the Rules regulates
emissions, not fuel. The Marine Vessel Rules create a {imit on emissions (i.e. emissions must not be greater than what would
be emitted using the specified fuels) that is presumed to be met if the specified fuels are nsed. Cal.Code Regs. tit. 13 §
2299, 1(e). Supplying a presumed mode of compliance does not alter the pature of the general requirement limiting emissions.
Indeed; the Marine Vessel Rules do not impose an in-use fuel requirement because no particular fuel is required to be used at

all.

In the end, Clean Alr Act § 209(e)(2) preempts the Marine Vessel Rules and requires California to obtain EPA authorization
prior to enforcement because the Rules are “emissions standards” that require that engines “not emit More than a certain
amount of a given poilutant.” SCAOMD, 541 US. 21233, 124 5.Ct. 1736. Because the Clean Air Act preempts here, We, like
the district court, find it unnecessary 10 decide whethor the Submerged Lands Act also preempts the state rles at issne. We
vacate the stay of the district cowrt's injunction previously imposed by our motions panel effective upon issnance of the

mandate.
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AFFIRMED.

C.A.9 (Cal.},2008,
Paeific Marchant S‘lupp'mg Assn v. Goldstene
517 F.3d 1108, 66 ERC 1001, 2008 A.M.C, 626, 08 Cal. Daily Op. Serv. 2341, 2008 Daily Jowrnal D.AR. 2889
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