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Climate Agenda on the Line

Carbon rule’s stay
marks unusual blow
to the president’s
environmental push

By Amy HARDER
AND BRENT KENDALL

WASHINGTON—The  Su-
preme Court’s unexpected
move this week to block a fed-
eral carbon-emissions rule was
a significant blow to President
Barack Obama’s environmental

- agenda, underscoring the un-
usual way in which that ambi-
tious agenda is now in a state
of suspended animation.

Mr. Obama’s administration
has pushed rules on every-
thing from emissions to water-
ways to fracking. But the
courts have begun to question
whether it has exceeded its le-

. gal authority, and their final
decisions will determine
whether Mr. Obama’s environ-
mental legacy will be monu-
mental or more modest.

The Supreme Court’s stay
of the rule limiting carbon
emissions by power plants—
which will remain in place
while courts consider more

| than 30 lawsuits—is the third
instance since last fall of fed-
eral courts have halting major.
new environmental rules.

Courts have blocked an In-
terior Department rule setting
stricter standards for hydrau-
lic fracturing on federal lands
and an Environmental Protec-
tion Agency rule that would
bring smaller waterways and

wetlands under federal protec-
tion. The regulations are in
precarious positions less than
a year before Mr. Obama
leaves office.

“When the pendulum starts
to swing toward executive au-
thority, there’s going to be a

real likelihood that the courts

are going to pull back a little
bit,” said Jim W. Rubin of
Dorsey & Whitney LLP, a for-
mer environmental lawyer
with the Justice Department.

The president’s environmental
legacy “will be determined by
what survives court scrutiny.”

Behind these cases is a core
battle between the executive
and legislative branches. Re-
publicans say Mr. Obama, in
taking unilateral actions, is
acting like a king and not a
president. The White House
responds that Congress’s re-
fusal to act on critical issues
like climate change—or even
recognize it as a problem—
leaves Mr. Obama little choice.

While the high court’s ac-
tion is far from final, it raises
questions about a landmark
international climate-change
accord reached last year in
Paris that Mr. Obama sees as
the centerpiece of his environ-
mental legacy.

Mr. Obama has rolled out
nearly two dozen major rules
and scores of smaller ones
during his tenure, aimed at
clamping down on pollution
from oil, natural gas and coal,
and at compelling industries to
shift toward renewable energy
sources such as wind and solar.

Similar clashes over alleged

presidential overreach are tak-
ing place on other hot-button
issues. The Supreme Court
this spring will consider the
president’s plan to defer de-
portation for millions of illegal
immigrants. A lower court is
considering a suit by Republi-
cans alleging the Obama ad-
ministration defied Congress
in how it paid for part of the

.Affordable Care Act.

White House officials said
they are confident the courts
will uphold the EPA rule, and
they. suggested Mr. Obama
won’t stop pursuing executive
actions despite legal setbacks.

“Litigation over this admin-
istration’s policies, and in par-
ticular Clean Air Act stan-
dards, is nothing new,” said

The rule will remain
in place while courts
consider more than'
30 lawsuits.

Dan Utech, deputy assistant to
the president for energy and
climate change. “In litigation
the pathway is not always
smooth. But at the end of the
day, we prevail. And we are
confident we will do so here.
The Clean Air Act gives EPA
clear authority—and legal re-
sponsibility—to regulate car-
bon pollution from the power
sector.”

The administration’s recent
legal difficulties follow notable
earlier successes. The EPA
won a major ruling in 2012

when an appeals court upheld
rules setting greenhouse:gas
emission standards for auto-
mobiles. That court also
blessed a central EPA finding
that greenhouse gases like
carbon dioxide are a danger to
public health and likely have
been a driver of global warm-
ing over the past half-century.
The Supreme Court chose not
to review those findings.

The tide seemed to turn in
mid-2014 as courts began air-
ing concerns about executive
authority. The justices chas-
tised the EPA for seeking to
expand a clean-air permitting
program to include green-
house gases without clear con-
gressional authorization.

The latest EPA rule would
require a 32% cut in power-
plant carbon emissions by
2030, based on 2005 emis-
sions levels. :

The Supreme Court consid-
ers several hard-to-meet crite:
ria for stay requests, including
whether the challengers will
likely win their case and
whether the denial of a stay
will result in irreparable harm.

Supporters of both sides
said they couldn’t recall an-
other instance when the jus-

tices intervened to stay a new’

regulation whose legality had
yet to be fully evaluated by a
lower court. “It clearly indi-

‘cates that five justices have

grave doubts about EPA’s legal
authority to do this rule,” said
Thomas Lorenzen of Crowell &
Moring LLP, a former Justice
Department lawyer who de-

_ fendled earlier EPA rules.




